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MATTER OF ‘yiiliam A, Vischer = Overssas tous
senewal agresment travel

DIGEST: pmployse's overseas tour renewal sgreement travel
wan pestponad because of Agriculture Dypartment's

' workload raquiremsnts, He v 'ertook renewsl agre‘ment
tzavel after notification of *.snafer wvithin the
Department to counterminous United States. Employee
is not liable for repaymeat of such travel expenses
fo viev of travel posntponemsnt in icterast of
Covernment and specific provision in the exscuted
renewal agreer.. : that transfer in rhe fnterest of
the Covarmment ill nok be regarded as agreement

~ violaticn, However, provision of rcnewal sexvice

asreesment {s inconsistent with 5 U,5,C. 5728 and
ag-.acy's ova regulations and should be revised.

This matter is bafore us on tha request of May 12, 1976, from
Ns. Orris C, Huet, an authurized certifying officer of the Department
of Agriculture, for a decisioh regardiny that Departmant's obligstion
to recover $794.89 paid ic connection with the remewal sgrecment
travei of Mr. Villiam A, Vischsr,

Incident to conpluiinn of his initial 2 years of sexvice in Junesu,
Alaska, on August 18, 1973, Mr, Vischer entered into a renewal agree-~
ment for au additional 2-year tour of duty and requested leavae for
purposes of tour renevsl agreement travel to begin Augus. 20,

1973, Decauss of work load demands, Mr. Viuscher's supervisor
asked that the leave be delayed, By manorandum dated July 31,
1973, pernission was given bytthe Regional Forrester to delay

the taking of leave mo later than February 20, 1976, Mr. Vischer
subsequently requasted le.ve to begin Decoabar 8, 1973, " That
iuave request having been approved, & Travel Authorization was
issued on October 3, 1973, to comver the requested round-trip
travel from Juneau to Hilo, Hawaii, limited to the expense of
round-trip traval to ths smplovee's actual residence in Corvallis,
Or"o!. °

At an unspecified datc Mr. Vischer had applied for a positicu
ia Eugene, Oregon, under the Forest Service's Herit Promotion Plan.
On November 27, 1975, he wns offered and accepted a laterel tronsfer
with the Fordst Service o Eugene, Oregon, tc be elfective January 26,
1976. ‘
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On Decambar 8, 19735, efter havl g accepted the transier to

Eugene, Mr. Vischer and his lumedlste family traveled to Hilc, Hawaii,
for the period of leave. Aftsr rveturning to Juneau, he procesded to

effect the transfer vo Eugtne.,

The certifying nfficcr quest!ons whether, under the circusstances

"deascribded, Mr. Vischer Ls obligated to refund the $794.39 paid by the

Dapartinant of Agriculture for the renewal agreement travei betwean
Juncau and Hilo. In this cuonectlion the certifying officer also asin
whethss th fact that an employee has a voluntary application on file
with the sae, or other Fodersal agencies, requesting assigoment to a
post of duty in the conterminuus United States at the time or after,
he signs a redewsl agreement to stay ot a prat of duty outside the
coaterminous United States nullifiea his intent at the 5ame pime he
s/.gns the renewnl agreement. The last question i{s hypothetical and
vill bc addressed only insofar as it applles to the ficts of the casa.

Section 5728 of Title 5 of the United Stakes Code (1970) provides
that an sgency shall pay the round trip travel expens2s of n emrloyes
and his limediste fenfily from the post of duty outzide the conyipeufal

"Uaited States to his place of actuai residence at the tima - £ spiolzt=

ment or transfar to the post of duty, sfter ke bas satiafactorlly
completed an agreed peviad of service outsida the continanta’ United
States and is returaicg to hls actusl place of residenced to take leave
before serving another tour of duty at a post of duty outside the
continental United States under a Dew written agreeasnt. .

The Federal Travel Regulations (FTR) (FPR 101«7), {n paragraph
2-1.50{1)(b) (May 1973) require: as a condition of eligibility for
ovarsesas tour renewal agreement travel that the emplayce enter inte
u T written agreoment foxr anothor period of serrice at the sase ox
adother post of duty outside the conterminous United States ¢ha 43
contiguous States and the District of Coluwbia) The liadllity of za
esployce for moncomplisnce with the renewal agreement is set forth
at FIR psra. 2-1.5h{4) which, insolar as pertiment, providesi

"(4) Lisbilicy of employee = poncomnliance wit

new azructient. An scployoce who ior reaseas oot

- Eeyond bls control and not scruptable to the agency
concerned fails to coaplete the period of service
speciiied in a wew <crvice agreamsort ls obligated for

wxpenses aod for allowances paid to hia,
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"(a) E;lt'irg to comnleta l_:_i tlal year of servica.
If the smployee fails to ccaplets L year of service

wnder a new agreaarnt, he is indebted to the
Corrertment for any amwunts speut by the Covermmeut
for (1) his transportetion cad per diem and
trasportation of his immediate faaily fiom the
post of duty to his place of actual tesidence

and from his place of actual residence to the last
post of duty vherze Fs failed L5 compinte a ysar of

aervice., & & &

Accordingly, since Mx., Vischer did not complete one year at the
samg or apother post of duty outside the coutermfuous Unitzs States,
he would bde responsible for repayrent of remewsl agrecuent travel
snd trausportation expenses unless his fallure to fulfill the te.ms
of the renewal agumt was for reasony beyond his coatrol and
acceptable to the agency. In this comectivn, we do not believe that
Mr. Vischer's application for a stateside positicn, aither prior to
or subsequent to his cxecution of the rencwal sgrecent, nullifies
the intent of %tha euployee 22 serve cutsid: tlie conterminous United
States or the agreemient {tself. To concludz otherwise would unduly
Testrict employees in their participation in agancy warit promotion
plans and, thus, limic thn effectiveness of the plena.

The primary questicn of whether Mr. Vischer is obligated to
*ufund renswal agreomeut travel and transportation oxpunses is
complicated becauss the terms of the renawal agreement that he
executed are not im strict compliance with the requirzments of
5 U.8.C, 5728,.FIR para. 2-1.5h, or the Depaxtment o” Agriculture's
internal regulations. Rather than requiring that the employee
remain for a specified period at s post of duty outside the
conterminous United States, the sgreement purports to require only
that the employee remsain in the saorvice of the United States
Governmeut for a winimum of 2'years unless soparatea for xeasons
beyond his control or transferred in the interest of the Government.

The agreement further provides) '

"Should I resign for reasons not acceptsble to the
Covermmert or am separated for cause within one
year from my return to duty less the period of
leave used, I heredy agrees that I will refund sny
payments made to me or on my account by the United
Gtates for the sbove described travel and

transportation % # & ™.
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we. o
$ince the termy of the standard form ~greement exscuted 'hy K. Vischer
are laconsistent with the regulations, we recomaand the Desrtment of
Agricnltora’s revision of that {uviw.

Under the particular circumstances o: this casa, hovever, wa
beliave that the specific provision of the agreement to the effect that
" a transfer elsevherc In the {uterest ¢{ the Goverament will not be
regarded as a violation of tlie sgreement way be cunstrucd as valid
insoiar as it applies to translers, such as Mr, Vischez's., Lven
though an employee may apply for a posii'on poteatially imvolving
trausfer fros the crerscas duty pout, the selectivn procass is euch
that an agency or Jopartment coi properly determine vhether or pot a
transfer ultimataly effected ir tha Guvarnmsat's interest which
tesults in the eaployee’s departure from the o''erseas post is for
reasons Leyond his control whielh are acceptabla to the agency
concarned. We note {n this connection that the Departaent of Delense
hat so dctemmined by regulation. Sne parsgraph C4303 of the Joint
Travel Regulations, voluse 72, entitled Vioiatiom Of Agreement, wh!ch
specifically provides .m parti

"& &« &« Transfers from one duty stationr o another
while serving under 2 current sgreemsnct within the
ceme military department or agency, avea though a
rew agreenent is aigned i{n connection with such
ransfer, is wot an sgraenent violation,”

In view of ‘thba fact that the renewal agresmsnt travel was
postponed bicanse of the worx load snd jermission was given to
delay it for 6 months, and in view of the languege of the renewal
agreomcat exccut! ' Ly Hr, Vischer iadicatlng that a transfer i{un the
interest of the Goveroment will oot be regarded as o bhreach thereof,
the ew:ioyece i3 not liable tor repayment of smounts axvended [or
travel end transpyortation to and from Heviail for purxposes of overseas
reheva] agreemenl travel, .

RoF. KELLIR

_ peputy Couptrolla.-.-' ~enersl
of tha Uai.vd State:
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